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(ii) The subscriber-based royalty 
floor resulting from the calculations 
described in § 385.13. 

(4) Step 4: Calculate the Per-Work 
Royalty Allocation for Each Relevant 
Work. This is the amount payable for 
the reproduction and distribution of 
each musical work used by the service 
provider by virtue of its licensed activ-
ity through a particular offering dur-
ing the accounting period. To deter-
mine this amount, the result deter-
mined in step 3 in paragraph (b)(3) of 
this section must be allocated to each 
musical work used through the offer-
ing. The allocation shall be accom-
plished by dividing the payable royalty 
pool determined in step 3 for such of-
fering by the total number of plays of 
all musical works through such offer-
ing during the accounting period (other 
than promotional royalty rate plays) 
to yield a per-play allocation, and mul-
tiplying that result by the number of 
plays of each musical work (other than 
promotional royalty rate plays) 
through the offering during the ac-
counting period. For purposes of deter-
mining the per-work royalty allocation 
in all calculations under this step 4 
only (i.e., after the payable royalty 
pool has been determined), for sound 
recordings of musical works with a 
playing time of over 5 minutes, each 
play shall be counted as provided in 
paragraph (d) of this section. Notwith-
standing the foregoing, if the service 
provider is not capable of tracking play 
information due to bona fide limita-
tions of the available technology for 
services of that nature or of devices 
useable with the service, the per-work 
royalty allocation may instead be ac-
complished in a manner consistent 
with the methodology used by the serv-
ice provider for making royalty pay-
ment allocations for the use of indi-
vidual sound recordings. 

(c) Percentage of service revenue. The 
percentage of service revenue applica-
ble under paragraph (b) of this section 
is 10.5%. 

(d) Overtime adjustment. For purposes 
of the calculations in step 4 in para-
graph (b)(4) of this section only, for 
sound recordings of musical works with 
a playing time of over 5 minutes, ad-
just the number of plays as follows: 

(1) 5:01 to 6:00 minutes—Each play = 
1.2 plays 

(2) 6:01 to 7:00 minutes—Each play = 
1.4 plays 

(3) 7:01 to 8:00 minutes—Each play = 
1.6 plays 

(4) 8:01 to 9:00 minutes—Each play = 
1.8 plays 

(5) 9:01 to 10:00 minutes—Each play = 
2.0 plays 

(6) For playing times of greater than 
10 minutes, continue to add .2 for each 
additional minute or fraction thereof. 

(e) Accounting. The calculations re-
quired by paragraph (b) of this section 
shall be made in good faith and on the 
basis of the best knowledge, informa-
tion and belief of the licensee at the 
time payment is due, and subject to 
the additional accounting and certifi-
cation requirements of 17 U.S.C. 
115(c)(5) and § 201.19 of this title. With-
out limitation, a licensee’s statements 
of account shall set forth each step of 
its calculations with sufficient infor-
mation to allow the copyright owner to 
assess the accuracy and manner in 
which the licensee determined the pay-
able royalty pool and per-play alloca-
tions (including information sufficient 
to demonstrate whether and how a 
minimum royalty or subscriber-based 
royalty floor pursuant to § 385.13 does 
or does not apply) and, for each offer-
ing reported, also indicate the type of 
licensed activity involved and the 
number of plays of each musical work 
(including an indication of any over-
time adjustment applied) that is the 
basis of the per-work royalty alloca-
tion being paid. 

[74 FR 4529, Jan. 26, 2009, as amended at 78 
FR 67943, Nov. 13, 2013] 

§ 385.13 Minimum royalty rates and 
subscriber-based royalty floors for 
specific types of services. 

(a) In general. The following min-
imum royalty rates and subscriber- 
based royalty floors shall apply to the 
following types of licensed activity: 

(1) Standalone non-portable subscrip-
tion—streaming only. Except as provided 
in paragraph (a)(4) of this section, in 
the case of a subscription service 
through which an end user can listen to 
sound recordings only in the form of 
interactive streams and only from a 
non-portable device to which such 
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streams are originally transmitted 
while the device has a live network 
connection, the minimum for use in 
step 1 of § 385.12(b)(1)(ii) is the lesser of 
subminimum II as described in para-
graph (c) of this section for the ac-
counting period and the aggregate 
amount of 50 cents per subscriber per 
month. The subscriber-based royalty 
floor for use in step 3 of § 385.12(b)(3)(ii) 
is the aggregate amount of 15 cents per 
subscriber per month. 

(2) Standalone non-portable subscrip-
tion—mixed. Except as provided in para-
graph (a)(4) of this section, in the case 
of a subscription service through which 
an end user can listen to sound record-
ings either in the form of interactive 
streams or limited downloads but only 
from a non-portable device to which 
such streams or downloads are origi-
nally transmitted, the minimum for 
use in step 1 of § 385.12(b)(1)(ii) is the 
lesser of the subminimum I as de-
scribed in paragraph (b) of this section 
for the accounting period and the ag-
gregate amount of 50 cents per sub-
scriber per month. The subscriber- 
based royalty floor for use in step 3 of 
§ 385.12(b)(3)(ii) is the aggregate amount 
of 30 cents per subscriber per month. 

(3) Standalone portable subscription 
service. Except as provided in paragraph 
(a)(4) of this section, in the case of a 
subscription service through which an 
end user can listen to sound recordings 
in the form of interactive streams or 
limited downloads from a portable de-
vice, the minimum for use in step 1 of 
§ 385.12(b)(1)(ii) is the lesser of submin-
imum I as described in paragraph (b) of 
this section for the accounting period 
and the aggregate amount of 80 cents 
per subscriber per month. The sub-
scriber-based royalty floor for use in 
step 3 of § 385.12(b)(3)(ii) is the aggre-
gate amount of 50 cents per subscriber 
per month. 

(4) Bundled subscription services. In 
the case of a subscription service pro-
viding licensed activity that is made 
available to end users with one or more 
other products or services (including 
products or services subject to other 
subparts) as part of a single trans-
action without pricing for the subscrip-
tion service providing licensed activity 
separate from the product(s) or serv-
ice(s) with which it is made available 

(e.g., a case in which a user can buy a 
portable device and one-year access to 
a subscription service providing li-
censed activity for a single price), the 
minimum for use in step 1 of 
§ 385.12(b)(1)(ii) is subminimum I as de-
scribed in paragraph (b) of this section 
for the accounting period. The sub-
scriber-based royalty floor for use in 
step 3 of § 385.12(b)(3)(ii) is the aggre-
gate amount of 25 cents per month for 
each end user who has made at least 
one play of a licensed work during such 
month (each such end user to be con-
sidered an ‘‘active subscriber’’). 

(5) Free nonsubscription/ad-supported 
services. In the case of a service offering 
licensed activity free of any charge to 
the end user, the minimum for use in 
step 1 of § 385.12(b)(1)(ii) is subminimum 
II described in paragraph (c) of this sec-
tion for the accounting period. There is 
no subscriber-based royalty floor for 
use in step 3 of § 385.12(b)(3)(ii). 

(b) Computation of subminimum I. For 
purposes of paragraphs (a)(2), (3), and 
(4) of this section, subminimum I for an 
accounting period means the aggregate 
of the following with respect to all 
sound recordings of musical works used 
in the relevant offering of the service 
provider during the accounting pe-
riod— 

(1) In cases in which the record com-
pany is the licensee under 17 U.S.C. 115 
and the record company has granted 
the rights to make interactive streams 
or limited downloads of a sound record-
ing through the third-party service to-
gether with the right to reproduce and 
distribute the musical work embodied 
therein, 17.36% of the total amount ex-
pensed by the service provider or any 
of its affiliates in accordance with 
GAAP for such rights for the account-
ing period, which amount shall equal 
the applicable consideration for such 
rights at the time such applicable con-
sideration is properly recognized as an 
expense under GAAP. 

(2) In cases in which the record com-
pany is not the licensee under 17 U.S.C. 
115 and the record company has grant-
ed the rights to make interactive 
streams or limited downloads of a 
sound recording through the third- 
party service without the right to re-
produce and distribute the musical 
work embodied therein, 21% of the 
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total amount expensed by the service 
provider or any of its affiliates in ac-
cordance with GAAP for such rights for 
the accounting period, which amount 
shall equal the applicable consider-
ation for such rights at the time such 
applicable consideration is properly 
recognized as an expense under GAAP. 

(c) Computation of subminimum II. For 
purposes of paragraphs (a)(1) and (5) of 
this section, subminimum II for an ac-
counting period means the aggregate of 
the following with respect to all sound 
recordings of musical works used in the 
relevant offering of the service pro-
vider during the accounting period— 

(1) In cases in which the record com-
pany is the licensee under 17 U.S.C. 115 
and the record company has granted 
the rights to make interactive streams 
and limited downloads of a sound re-
cording through the third-party service 
together with the right to reproduce 
and distribute the musical work em-
bodied therein, 18% of the total 
amount expensed by the service pro-
vider or any of its affiliates in accord-
ance with GAAP for such rights for the 
accounting period, which amount shall 
equal the applicable consideration for 
such rights at the time such applicable 
consideration is properly recognized as 
an expense under GAAP. 

(2) In cases in which the record com-
pany is not the licensee under 17 U.S.C. 
115 and the record company has grant-
ed the rights to make interactive 
streams or limited downloads of a 
sound recording through the third- 
party service without the right to re-
produce and distribute the musical 
work embodied therein, 22% of the 
total amount expensed by the service 
provider or any of its affiliates in ac-
cordance with GAAP for such rights for 
the accounting period, which amount 
shall equal the applicable consider-
ation for such rights at the time such 
applicable consideration is properly 
recognized as an expense under GAAP. 

(d) Payments made by third parties. If a 
record company providing sound re-
cording rights to the service provider 
for a licensed activity— 

(1) Recognizes revenue (in accordance 
with GAAP, and including for the 
avoidance of doubt all applicable con-
sideration with respect to such rights 
for the accounting period, regardless of 

the form or timing of payment) from a 
person or entity other than the service 
provider providing the licensed activ-
ity and its affiliates, and 

(2) Such revenue is received, in the 
context of the transactions involved, as 
applicable consideration for such 
rights, 

(3) Then such revenue shall be added 
to the amounts expensed by the service 
provider solely for purposes of para-
graphs(b)(1), (b)(2), (c)(1), or (c)(2) of 
this section, as applicable, if not al-
ready included in such expensed 
amounts. Where the service provider is 
the licensee, if the service provider 
provides the record company all infor-
mation necessary for the record com-
pany to determine whether additional 
royalties are payable by the service 
provider hereunder as a result of rev-
enue recognized from a person or enti-
ty other than the service provider as 
described in the immediately preceding 
sentence, then the record company 
shall provide such further information 
as necessary for the service provider to 
calculate the additional royalties and 
indemnify the service provider for such 
additional royalties. The sole obliga-
tion of the record company shall be to 
pay the licensee such additional royal-
ties if actually payable as royalties 
hereunder; provided, however, that this 
shall not affect any otherwise existing 
right or remedy of the copyright owner 
nor diminish the licensee’s obligations 
to the copyright owner. 

(e) Computation of subscriber-based 
royalty rates. For purposes of paragraph 
(a) of this section, to determine the 
minimum or subscriber-based royalty 
floor, as applicable to any particular 
offering, the total number of sub-
scriber-months for the accounting pe-
riod, shall be calculated taking into ac-
count all end users who were sub-
scribers for complete calendar months, 
prorating in the case of end users who 
were subscribers for only part of a cal-
endar month, and deducting on a pro-
rated basis for end users covered by a 
free trial period subject to the pro-
motional royalty rate as described in 
§ 385.14(b)(2), except that in the case of 
a bundled subscription service, sub-
scriber-months shall instead be deter-
mined with respect to active sub-
scribers as defined in paragraph (a)(4) 
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of this section. The product of the total 
number of subscriber-months for the 
accounting period and the specified 
number of cents per subscriber (or ac-
tive subscriber, as the case may be) 
shall be used as the subscriber-based 
component of the minimum or sub-
scriber-based royalty floor, as applica-
ble, for the accounting period. 

[74 FR 4529, Jan. 26, 2009, as amended at 78 
FR 67943, Nov. 13, 2013] 

§ 385.14 Promotional royalty rate. 
(a) General provisions. (1) This section 

establishes a royalty rate of zero in the 
case of certain promotional interactive 
streaming activities, and of certain 
promotional limited downloads offered 
in the context of a free trial period for 
a digital music subscription service 
under a license pursuant to 17 U.S.C. 
115. Subject to the requirements of 17 
U.S.C. 115 and the additional provisions 
of paragraphs (b) through (e) of this 
section, the promotional royalty rate 
shall apply to a musical work when a 
record company transmits or author-
izes the transmission of interactive 
streams or limited downloads of a 
sound recording that embodies such 
musical work, only if— 

(i) The primary purpose of the record 
company in making or authorizing the 
interactive streams or limited 
downloads is to promote the sale or 
other paid use of sound recordings by 
the relevant artists, including such 
sound recording, through established 
retail channels or the paid use of one 
or more established retail music serv-
ices through which the sound recording 
is available, and not to promote any 
other good or service; 

(ii) Either— 
(A) The sound recording (or a dif-

ferent version of the sound recording 
embodying the same musical work) is 
being lawfully distributed and offered 
to consumers through the established 
retail channels or services described in 
paragraph (a)(1)(i) of this section; or 

(B) In the case of a sound recording 
of a musical work being prepared for 
commercial release but not yet re-
leased, the record company has a good 
faith intention of lawfully distributing 
and offering to consumers the sound re-
cording (or a different version of the 
sound recording embodying the same 

musical work) through the established 
retail channels or services described in 
paragraph (a)(1)(i) of this section with-
in 90 days after the commencement of 
the first promotional use authorized 
under this section (and in fact does so, 
unless it can demonstrate that not-
withstanding its bona fide intention, it 
unexpectedly did not meet the sched-
uled release date); 

(iii) In connection with authorizing 
the promotional interactive streams or 
limited downloads, the record company 
has obtained from the service provider 
it authorizes a written representation 
that— 

(A) In the case of a promotional use 
other than interactive streaming sub-
ject to paragraph (d) of this section, 
the service provider agrees to maintain 
for a period of no less than 5 years from 
the conclusion of the promotional ac-
tivity complete and accurate records of 
the relevant authorization and dates 
on which the promotion was conducted, 
and identifying each sound recording of 
a musical work made available through 
the promotion, the licensed activity in-
volved, and the number of plays of such 
recording; 

(B) The service provider is in all ma-
terial respects operating with appro-
priate license authority with respect to 
the musical works it is using for pro-
motional and other purposes; and 

(C) The representation is signed by a 
person authorized to make the rep-
resentation on behalf of the service 
provider; 

(iv) Upon receipt by the record com-
pany of written notice from the copy-
right owner of a musical work or agent 
of the copyright owner stating in good 
faith that a particular service is in a 
material manner operating without ap-
propriate license authority from such 
copyright owner, the record company 
shall within 5 business days withdraw 
by written notice its authorization of 
such uses of such copyright owner’s 
musical works under the promotional 
royalty rate by that service; 

(v) The interactive streams or lim-
ited downloads are offered free of any 
charge to the end user and, except in 
the case of interactive streaming sub-
ject to paragraph (d) of this section in 
the case of a free trial period for a dig-
ital music subscription service, no 
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